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Connecticut

SECOND-GUESSING MANAGERS
Juries can now decide whether party snubs constitute retaliation 

By MICHAEL J. ROSE

In the summer of 2006, the U.S.
Supreme Court dealt a poten-

tially devastating blow to
employers with its decision in
Burlington Northern & Santa Fe
Railway v. White, 126 S.Ct. 2405
(2006). In this unanticipated rul-
ing, the justices held that under
most circumstances, nearly all
claims of retaliation for
opposing discrimina-
tory employment
practices in the work-
place would be sub-
mitted to a jury.

While at first
blush, this outcome
may seem rational, in
the real world it
appears to virtually
preclude any chance of obtaining summary
judgment in all but the most straightfor-
ward retaliation cases. In effect, the ruling
will allow jurors to second guess managerial
decisions that adversely impact any
employee who has complained of unlawful
discrimination.

The claimed retaliation can now be both
the obvious (such as discharge, demotion,
suspension and the like) and, more trou-
bling, the less obvious (such as less desir-

able assignments, denial of training, alter-
ations in the work environment or work

schedule and other petty slights).
Prior to White, most employ-
ment litigators believed that
“adverse employment
actions,” as they relate to

retaliation, were equivalent to
“adverse employment actions”
which trigger discrimination

protections. For example, it is
well accepted that denying a

“protected status person”
assignment to a particu-
lar office or chair would
not ordinarily rise to a
“tangible adverse
employment action” so
as to trigger Title VII or
its related statutory
protections.

Similarly, prior to
White, most practitioners believed a retalia-
tion claim had to be predicated upon con-
duct more egregious then assignment to an
undesirable office space or particular piece
of office furniture.

However, after White, while assignment to
an undesirable office space or office furniture
still does not amount to a “tangible adverse
employment action” for purposes of a claim
of gender, race or other prohibited discrimi-
nation, it can now serve as a basis for a sec-
ond claim of “retaliation” if the employee is
denied these non-tangible benefits.

Workplace hiccups
The U.S. Supreme Court attempted to

couch its standard in terms that the retalia-

tion must be “significantly severe so as to
chill” the employee in the exercise of his or
her rights, or be of such significance so as to
dissuade other “reasonable” employees
from making similar claims. However,
absent a bright line rule which prohibits
only tangible adverse employment actions,
jurors will be free to parse through com-
pany politics, policies and protocol to
determine if, for example, being invited to a
supervisor’s Christmas party constitutes a
“term or condition of employment,” and
conversely, if being left off the invitation list
can be deemed “retaliation.”

From a managerial perspective, the
Supreme Court has done nothing short of
creating a federal cause of action for every
slight, oversight or workplace hiccup.

Put simply, the White case has not only
rendered managers powerless to manage
employees who have filed charges, but has
gone further to create an affirmative duty
on the part of managers to ensure that
those who have filed charges are now
treated more favorably than all other
employees, including the very groups Title
VII sought to protect.

Moreover, employers now have increased
disincentive to try these cases since jurors
will be lectured by skillful plaintiff ’s
lawyers, who will assert that the lack of a
good morning “hello,” or an invitation to
grab a sandwich “with the rest of the team,”
had a devastating and deleterious affect on
the employee’s job prospects and psyche.

In light of White, our office has developed
a protocol for employers, modeled on Equal
Employment Opportunity Commission
Guidelines and the teachings in Burlington
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